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. WHAT IS MEDICARE?

A.  Hutory. Enacted 1965, signed by Lyndon Johunson.
Furst benefliciory Harry Truman.  ln 2007, sy 13% of the U.S.
Budget;, covery 43 million Americans; 27% of MD uncome, 47% of
hospital uncome, 61% of nursing home uncome.

B. Benefity For “medically necessary’ care

1. Part A s hospitalization (nel Skilleod Nuirsing
Facility). Premiuwm paid by employers, workersy in FICA

2. Powrt B s ontpatient care, doctors, physical theropy,
efe:  Premiuwm pald by member (unldess Medicald pays of)

3. PartC v “Medicare Advantoge’’, private nsmrance,
witv Medicore paying the premiuwm for hospitalization, member
poyung tihe rest



4. Port D W prescription drugs (began 1/1/06).
Member poys premim

C. Who gets 7
1. Worker or worker spouse age 65
2. Workery disabled for 2 yeary and five montiy

3. Amyotrophic lateral selevosis (Low Gewrig'y disease)
or end stage renal disease (dialysis)

D. Medicaid s a state-run progrom witiv federval fuundy for
very low ncome medical care, governed by state eliglplity
rudes.

Il. MEDICARE “SECONDARY PAYER — SOURCES

A, The Statute —— 42 USC 13a54(b)

1. See. 1395y(b)(1) — Medicare v secondary to- growp
healtiv plans

2. Sec. 1395y(p)(2) — Medicare s secondary fo-
((M' 1 g 2‘ 1 ;)):

o “Workimen 9’ (s40) compensation law or plan

b.  Awfo sirance



¢ Liablity wswrance policy or plan, uincluding
self-suprance ond faldure fo- sure

. No faudt bswvrance (e.g. PIP)
B. The Regulations — 42 CFR 411

1. General Secondary Payer provistons, 42 CFR
411.20-.37

2. Workersy compersation, 42 CFR 411.40-.47

3. Liahidity and No—foudt bsuaronce, 42 CFR
411.50-.54

C.  The Agency — Center for Medicare and Medicaiod
Services (CMS, formerly HCFA) i Department of Healtiv and.
Humaw Services DHHS

D. The Manuwal — “Medicare Secondary Payer (MSP)
Manuwnal’, Chapter 7, “Contractor MSP Recovery Ruley’
(Reviston 59, 2/22/08) —
Wtp// www=ensidhdns.govy/ manumals/ downlovds/ msplOScO 7. pof
(February, 2008 revision stll hasy many October, 2003
provisions.)

. HOW IT WORKS



A.  How U wsed to- work:

1. Orygunal 1965 statute made Medicare secondary to-
workersy compersotion. Prvate healHr nsurance
made Uy coverage secondary to- Medicare.

2. Amendments un 1980 made Medicare secondary to
privete coverage. 1989 HHS study found Medicare
poying clalms Uf shouwldnlt b 90% of non—-reflrement
Cases.

3. 2001 HHS memoranduwm reguived all WC
“commutation’’ seftlement agreements to- incluole
Medicore set-aside language and be submitted to- CMS
for approval f daimant on Medicare or 30
montn/$250,000 thureshold mert

4. 2003 amendimenty to- chhange defunifiony of

“promptly”’ and “prumary plan’’ to- reverse covut
decisions.  See US. v: Baxter In#l, 345 F30 866, 892
(11t Cir. 2003) for cases covstruing pre—-amendiment
language to- avoid Medicare lens.  “Primary plaw’’
now- includes simple failure to- unsure, overruding
Thompson v Goetzmann, 315 F30. 487 (5t Cir. 2002,
withdrawn and recssined 337 F30 489 (5t Cir. 2003).
42 USC 1395y()(2)(A)W).

4. 2007 amendments to- reguinre pruvary poyers to-
notify Medicare agy of July 1, 2009. 42 USC
1395y(b)(8).



B. How Wy supposed to- work now:

1. Past Payments. Medicare paymenty made before
thard party settlement

a  “Condiflonal paymentsy’ by Medicare wirere
“primary planw’ not expected to- pay “promptly’.
42 USC 1395y(p)(2)(B) “Prompty’ means 120
days from dote of claim.  (So- Medicare will pay
except wirere covered by PIP or Growp Healtin
Plan.)

b Medicare hay ddrect right of action and
subrogation right:  MSP ¢ 7, 50.1.

L May recover against any party, including
agonst prumary poyer wihere ot has already
paid. plaintiff, plaintiff (42 CFR
411.24(0(1)), since 1984

“CMS has a right of action to- recover Uy
payments from any entuty, inclunding a
beneficiory, provider, supplier, phwysician,
ottorney, Stoate agency or private wsrrer that
has recewved a primary payment’”’ 42 CFR
411.24 (3).

w.  Double damages f “primary payer’’
refuses to- pay, and Medicore hay to- sue. 42



CFR 411.24(c)(2). Appeary not to- apply to-
otiher possible payers.

Ul Collection methodsy — offset against

sotial seeurity benefits (42 USC 139549); 31

USC 3716 (collection of federal debts by
o, . "

W= Towgh to- get avound.  Merrcfreld v- US,
2008 US Dut Lexis 25877 (Mawrcih
2008)(New- Jersey stotute providing no- right
fo- recover against tortfeasor for medical
expenses pold by Medicare, so- payment conlo
not “reasonably be expected’’ from Uability
Unsrer. Dumissed for lack of exraustion.)

¢ Medicare’s right to- reimbursement does not
exist wntil plandtiff receives recovery un UWab Uity
cose.  MSP Manwal, . 7, 50.4.1; 42 USC
1395y(b)(2)(B)(W).

.  NoMedicare demand before settlement
w. “Sefflement proceeds shhould not be
Adlshursed wntl Medicare's claim hay been
sotisfled.”  MSP Manual Chv 7, 50.4.1. Ay
o practical matter, thiy meany defendont

will st o ndemundity agaivut Medicarre Lien



uv settlement agreement:
. Negotiating Medicare Lien

v Only CMS Regional Offices (not
contractory Uke Blue Cross) con negotiote.
Contractory also- kinown ay MAC (Medicare
Adwministrative Contractor) or Fl(fiscal
uwntermediory) MSP Mawnumal, Civ. 7, 50.4.2.

W Reduce lenw by proportionate share of
costy of recovery (fees and costy). 42 CFR
411.37(a)(1); MSP Manumald, Civ. 7, 50.5.2.2.

Ul No negotiating before settlement; so- no-
reducing Medicare Len to- facilifote
settlement

w:  Medicare (gnores any chavacterizoation of
damages un seftlement agreement; assmmes
full payment for medicals paid by Medicare;
howory characterizations only i formal
counrt ordery.  MSP Monumnal, Civ. 7, 50.4-.4.
Medicare wll (gnore attempts to- exclunde
preexisting conditions.  /d: 50.4.5.

vi  Contractor keeps UWabldity case fule for at
least five years after unitial contact witiv
primary poyer or plantlff: MSP Manual
50.5.1.1



-Condtroctorsy “ Docuwmentoation Checklist’
wnelundes requests to- negotiate, as Uf
negotiation were a real possibiity.

vie  Medicare payments are an
“overpayment’ U the Soclal Seewrity sense,
can be waived or reduced Uf

- plauntiff not “at fadt?’ un cansing

- poyback wourld comse “haroship’’ or
“wnfoirness’’ — can plantfiff poy
“ordinary and necessary biving
expenses?’, including food, shelter,
medical expenses (not of hardsiiip

Waiver stondaros ot MSP Masmual i 7, 50.6

ff (Under Social Secunity Act and Federal

Claimy Collection Ach).  Administrotive and
judicial review- under Social Security Act 42
usc 405(9).

vile  Inferest — AFT-BU or private fundy
rate from date of demand Uf not paid un 60
days from receipt of settlement:  MSP
Mool Civ. 7, 50.5.2.3, same as any federal
dept. 45 CFR 30.18.



2. Fwtwre medicals.  “There should be no- recovery of
benefity paid. for services renoered after the date of a
Wablity wsimronce settlement’’  MSP Manunal, cv 7,
sec: 50.5. (Rev: 10/1/03).

a.  Medicare payment “may not be made ... witiv
respect to- any Uem or service fo- the extent that
payment hoys been made, ov can reasonably be
expected to- be made’ by workersy compersation or
Wablity simmronce.  Section 1395y(b)(2)(A)

b:  Standard Recovery Letter (MSP Manunal e 7,
50.5.2.1, Ex. 2) W ol about “reimbursement’ for
post expenses poiol

¢ Standard Release (MSP Manuwal civ 7,
50.5.2.4.1, Ex. 7) discirarges plaintiff “ from any
and ol doimy, efe, ... wihatsoever, wirieh Medicare
now- has or wivedv may hereafter acerue related to-
the uncldent above’ (referring to-date of
“accloent’)

BUT, the standard release also- provides Hvat
plaintlff releases Medicare from “any Wabiity for
poyment for claumsy

related to- e uncident above’’.  ASSUME
MEDICARE WILL STOP PAYING
ACCIDENT-RELATED MEDICAL EXPENSES.



Maowural

3.  Medicare Set-asides (The nice ting about WC
Clowmy Duyposition Agreements)

o Apply ondy to- “commutation’’ of WC benefits
(not “compromise’’). MSP Manuwal, chv 7, sec.
40.3.5. Argue that CDAy are “commutation’’ but
Aot settle medicals, DCS (s “compromise’.

b Require separote Medicare setr-asioe fund from
must be exdrounsted before Medicare will pay

wsed ovdy for Medicare-covered expenses covered
wv the agreement:

¢ Not mentioned un tivird party section of MSP

Ao Cottage Induwstry:  National AlUiance of
Medicare Set Aside Professtonals.  Delay s the
prohlem.
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THE STATUTE: 42 USC 1395y(b): Medicare ay secondary payer:

(1) [Growp healtin plan requirements]
(2) Medicare secondary payer.

(A) I general. Payment under Huys Aifle [42 USCS $§ 1395 et seq.] may not be
made, except as provided un subporagropiv (B), withv respect to- any e or service fo-
the extent that--

(O payment has been made, or con reasonably be expected to- be made,
witiv respect to- e dem or service as requinred under poragropiv (1), or

(W) poyment hay been made or can ressonably be expected to- be made
wnder o workmeny compensation law-or plan of the United States or a State or under
or under no- fourdt nsinrance.

I Hly subsection, Hhe term "primary plant means a growp healtn plon or
large growp healtiv plown, to- the extent tiat cdlawnse (U) applies, and a workmensy
compensation law-or plan, an auntomobile or Uability bnsurance policy or plan
(nclunding o self-nsured plaw) or no- faudt wsurance, to- the extent that clawse (W)
applies. An entity that engages i a business, trade, or profession shall be deemed. to-
howve o self-nsunred: plan f U carries Uy own rsk (wiretiver by o fadnre to- optain
Wsrance, or otherwise) v whole or v part:

(B) Conditional payment:

(V) Awthority to- make conditional payment: The Secrefory may make
poyment under this tiHe witiv respect to- an e or service of o primary plon
described un subparagropiv (A)(W) has not made or cannot reasonaply be expected to-
make payment withv respect to- sucih treme o service promptly (as determined un
accoroonce withv regulations). Any suciv payment by Hre Secretory shall be
conditloned on relmbursement to- He appropriote Trust Fund un accordance witiv the
sueceeding provistons of Huis subsection.

(W) Repayment reguined. A primary plan, and an entity Hot receives
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payment from a primary plan, shall reimburse the appropriate Trust Fund for any
poyment made by Hre Secretory under this Afle [42 USCS §§ 1395 et seq.] withv respect
to- anv e o service Uf U U demorstroted tivat such prumary plan hay or had o
respovuihbility to- make payment withv respect to- suc e or service. A primary plany
responsib ity for such payment may be demovutrated by a judgment; a payment
conditioned upon the reciplent's compromise, waiver, or release (wihetiver or not Here
v a cladbm against e primary ploan or the primary plan's sured, or by otiver
means: If reimbursement iy not made to- the appropriate Trust Fund before tie
explrotion of the 60 -day period that begunys on the date notice of, or information
related to, a primary plany resporsibility for sucihv payment or other information s
recewed, tive Secretory may charge interest (beguuning witiv the date on wivich tie
notice or other Unformation s receinved) on thve amount of the reimbursenment wntil
reumbursement iy made (at a rate determined. by the Secretory v accordance witiv
regulationy of the Secretary of Hhe Treasury applicable to- charges for late payments).

(UL) Actione by United States. I ovder to- recover payment made wnder His
Htle [42 USCS $§ 1395 et seq.] for an e or service, the United States may bring an
action agoinst any or all entiuties Hhat are or were requived or respovsiple (divectly, as
an snrer or self-nsirer, as o third-porty administrator, asy an emyployer that
sponsory or contributes to- a grow healtiv plon, or large grouwp healtiv plan, or
otherwise) to- make payment witiv respect to- the same e or service (or any portlon
thereof) under a primary plan. The Unifed States may, b accordance witiv paragropiv
(3)(A) collect dowbple damages against any such entity. [n addition, the United States
may recover uwnder iy clawnse from any entity thot hays received payment from o
primary plan or from the proceeds of a primary planty payment fo- any entity. The
United States may not recover from a thivd-poarty administrotor under tiiis clanse un
cases wirere the third-party adminiustrator would not be able to- recover tive amownt at
Bsue from the employer or growp healtiv plan and i not employed by or under
contract withv tive employer or growp healtiv ploan ot tive tume Hre action for recovery
unditiated by e Unitfed States or for wirom U provides administrotive services dure fo-
the wsolvency or bankruptey of Hhe employer or plan

(W) Subrogation rigihvts: The United States shall be subrogated (to- the extent
of payment made under Huis Afle [42 USCS $§ 1395 et seq.] for such an e or
service) to- any right under Hiy subsection of o indinvidunal or any otiver entity to-
payment witiv respect to- such e or service under a primary plon

(V) Waiver of rights: The Secretary may waive (v wirole or b part) the
provisions of His subparagroph in the case of an indinvidual claim Uf He Secretory
determines thot the wailver U v the best interests of tive program established under
Huy Afle [42 USCS $§ 1395 et seq.].

12



(W) Claims—~flling periods Notwithustanding any otiver fime lumity Hat may
exst for flling a claim wnder an employer growp healtiv plan, the United States may
seel to- recover conditlonal payments un accordance witihv iy subparagropie wirere the
request for payment B submitted to-the entity required or responsiple wnoer His
subsection to- pay withv respect to-the Uem or service (or any portlon thereof) wnder a
primary plan within Hie 3 -year period begunning on Hie date on wirich the e or

(O) Treatment of questionnaires. The Secretory may not fail to- make payment
wnder subpparagropiv (A) solely on the grownd that an individual failed to- complete a
guestionnaive concerning the existence of a primory plan.

(3) Enforcement:

(A) Private cause of action. There s estoablishved o private cavse of action for
cose of a primary plan wirich folly to- provide for prumary payment (or appropriate
reimbursement) v accovdance witiv paragrophs (1) and (2)(A).

(B) Reference to- excise taw withv respect to- nonconforming growp healtiv plans.
For provision imposing an excise tox withv respect to- nonconforming growp healtiv
plany, see section SO00 of the Internal Reyenwe Codle of 1986 [26 USCS § 5000

(C) Prolibition of financial uncentives not to- evwoll uv a group healtiv plaw or
a large growp healtiv plan: It iy wndawful for an employer or otiver entity to- offer any
Financlal or other uncentive for an ndividual entitled to- benefits wnder Huiy Afle [42
USCS $§ 1395 et seq.] not to- enwroll (or to- ferminate envrolliment) under o growp healtiv
plaw or a large group healtiv plan wiricih wowld (U the case of sued envolliment) be o
primary plon (ag defined uv paragrapiv (2)(A)). Any entity that violates the previows
sentfence Uy subject to- o civil money penalty of notto-exceed $ 5,000 for eacih suein
violation. The provisions of section 1128A [42 USCS § 1320a~74] (otiher than
supsections () and () shall apply to- a civil money penalty under Hie previows
sentence Uv the same manner as suche provisions apply to- a penalty or proceeding
under section 1128 A(e) [42 USCS § 1.320a-7a(a))].

(4) Coordination of benefits. Wiere payment for an e or service by a primary
plan s lessy than Hhe amount of Hre charge for suciv Uem or service and s not payment
w full, payment may be made uwnder Huy fifle [42 USCS $§ 1395 et seq.] (withowt
regourd. to- deduetiples and cotnsurance under this fe [42 USCS $§ 1395 et seq.]) for
the remainder of suchv chharge, but—-

(A) payment wnder thiy fifle [42 USCS $§ 1395 et seq.] may not exceed an
amount whichh would be payable wnder Huy Afle [42 USCS §§ 1395 et seq.] for suei
e or service of paragrapiv (2)(A) did not apply; and

(B) payment under this ffte [42 USCS §§ 1395 et seq.], wien combined withv
the amount payaiple wnder the primary plan, may not exceed -
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(O) v the case of an e or service payment for wiich s determined
under iy e [42 USCS §§ 1395 et seq.] on tihe basiy of reasonable cost (or otiver
cost-related basis) or uwnder section 1886 [42 USCS § 2375wwi, the amount wirici
would be payable under iy Afle [42 USCS §§ 1395 et seq.] on such basis, and

(W) v the case of an e or service for which payment Ly aunthorized
wnder this e [42 USCS $8 1395 et eq.] on another basis—-

() the amouwnt wirich wowld be payaiple wnier tive prumary plan
(without regavo to- deductibples and comsmrance wnder sucih plan)), or

(I Hre reasonable charge or otrer amownt wirich wowld be payahle
wnder this Aifle [42 USCS §§ 1595 ef seq.] (without regaro to- deduetibles and.
consmrance wnoer Hiy fifle [42 USCS §5 1395 et seq.]),

wichever s greater.

(5) ldentification of secondary payer sitnations.

(A) Requesting mateiving information.

() Commissioner of Sotial Secuwrity. The Commissioner of Social Security
shall, not less often thaww annmally, tromsmit to-the Secretory of the Treasury a st of
e names and TINy of medicare beneficlories (asy defined un section 6103(1)(12) of
e Infernal Reyenue Codle of 21986 [26 USCS § 6103(1)(12)]) and request tivat the
Secretory disclose to- e Commissioner the nformation described n subparagrapiv (A)
of suchv seetion.

(i) Administrator. The Administrator of the Centers for Medicare &
Medicoid Services shall request; not less often than annnally, the Commigsioner of the
Social Secunrity Administration to- disclose to-the Administrator the information
deseribed un subparagrapin (B) of section 6103(1)(12) of the Internal Reyenwe Code of
1986 [26 USCS § 6103(L)(12)(B)].

(B) Duclosunre to- fscal untermediories and. carvriery: ln addition to- any otirer
information provided under iy fifle [42 USCS §8 1595 et seq:] to- fiscal
untermediaries and corriers, the Administrator shall disclose to- such intfermediaries
and corriers (or to- such o single intermediory ov carrier as the Secretory may
designate) the information received under subparograph (A) for purposes of carrying

(C) Contacting employers

() I general. With respect to- each indinidual (n this subparagraph
referred to- ay an "employed’) wivo- was furnished a written statement unoer section
GOS1 of the Intesrnal Revenune Code of 1986 [26 USCS § 6051] by a qualified
employer (as defined. n section 6103(L)(12)(E)(UL) of sueh Code [26 USCS §
61O03(L)(12)(E)(cid)]), as disclosed wnier subparagrapinv (B), the appropriate flscal
untermediory or corrier shall contoct tive employer un ovder to- defermine during wirat
period the employee or employeds spowse may be (or lhave beew) covered wnder a gronp
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healtiv plan of tive employer and the nature of the coverage Hhat b or wos provided
wnder the plan (inecluding Hhe name, address, and identifying number of He plan).

(W) Employer response. Within 30 dayys of the date of recelpt of tie
Wngniry, the employer shall notify the intermediary or corrier making e inguiry as
to- the determinations deseribed i clanse (U). An employer (otiver Hhan a Federal or
othver governmental entity) wivo- willfully or repeatedly fails to- provide timely and
accmrate notice v accordance witiv e presviows sentence shall be subject to-ar el
money penalty of notto-exceed $ 1,000 for each individual with respect o which
sl an nguiny B made. The provisions of section 1128A [42 USCS § 1320a~74]
(other tHhon snpsections (o) and (b)) shall apply to- a civil money penalty wnoder Hre
previows senfence v the some monner as siche provisions apply fo-a penalty or
proceeding wnder section 1128A(a) [42 USCS § 13204~ 7a(a)].

(D) Obtaining information from beneficiaries: Before an individual applies
for benefits under part A [42 USCS §5 1395¢ et seq.] or enwolls under port B [42 USCS
$$ 13957 et seq.], the Administrator shall mail Hhe individual o guestionnaive to-
obtain information on wiether tive indinvidual s covered under o primary plon and
the nature of the coverage provided wnder the plan, uinclunding the name, addiress, ano
wentifying nmumber of the plan.

(6) Screening reqguivements for providersy and suppliers.

(A) I general. Notwithstonding any otiver provision of tiy fifle [42 USCS §§
1395 et s4.], no- payment may be made for any dem or service fuurnished wnoer pourt
B [42 USCS §8 15955 et seq.] wnless the entity frrnishing such item or service
completes (to- He best of Uy knowledge and on the basis of information optained from
form relating to- e availability of otiher healtiv benefit plans:

(B) Penalties: An entity that kinowingly, wlllfully, and repeatedly falls to-
complete a cdaim form n accovdance witiv subporagrapiv (A) or provides inaccuvate
nformation relating to- e avaidability of otiver healtiv benefit plany on a claim form
under suc subparagraphe shall be supject to- a civil money penalty of not to-exceed $
2,000 for each such incident: The provisions of seetion 1128A [42 USCS § 1320a~74]
(other than subsections (@) and (b)) shall apply to- a civil money penalty under tire
previouns sentence Un the same mannesr ay suchv provistons apply to- o penalty or
proceeding under section 1128A(a) [42 USCS § 1320a~7a(a)].

(7) Reguinred supwmission of information by growp healtiv plons.

(A) Reguinrement: On and. after tive first day of the furst calendar guarter
beginming after the date that iy 1 year after the date of Hhe enactment of this
porograpi [enacted Dec. 29, 2007], oan entity serving ay on bnsiiirer ov Hirdl porrty
adwministrator for a group healthv plan, as defined in paragraph (L)(AY(V), and, in the
case of a growg healtiv plown that B self-nsured: and self-administered, o plon
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adwministrator or fldnciory, sihall—-

(U secwrre from e plan sponsor and plan participantsy suee information
as the Secretary sihall specify for Hhe purpose of Llentifying sitnations wihere He growp
healtiv plan  or hays been a primary plaw to- e progrom under this #fle [42 USCS §§
1395 et seq.]; and

(W) submit s information to- tive Secrefory v o form and manner
(ncluding freqguency) specified by the Secretary.

(B) Enforcement:

() I general. An entity, a plan administrotor, or a flduwciary descriped un
subporograpiv (A) thot fails to- comply withv e requirements under suciv
subporagrapiv shall be supject to- o civil money penalty of $ 1,000 for each day of
subpoaragrapiv shouwld have been submitted: The provisions of subsectiony (e) and (k) of
sectlon 1128A [42 USCS § 1320a-74] shall apply to- a civil money penalty wnder the
previows senfence v the some monner as siche provisions apply fo-a penalty or
proceeding uwnder section 1128 A() [42 USCS § 1320a~-7a(a)]. A civil money penalty
uwnder this clownse shall be un addition to- any other penalties prescribed by law and
U addition to- any Medicare secondary payer claim wnder thisy HiHe witiv respect to- an

(W) Deposit of amounts collected. Any amountsy collected pursmant to- claunse
(O shall be deposited in Hre Federal Hospital lnsurance Trust Fund wnder section
1817 [42 USCS § 1395.

(O) Sharing of information. Notwithstonding any otiver provision of laws
under terms and conditions estobplished by tire Secretory, He Secrefory--

(U shall shhare unformation on entitlement under Port A [42 USCS $§
1395¢c et seq.] and envollment under Port B under iy fifle [42 USCS $§ 13957 et seq.]
withve entities, plan administrotors, and floduciories described n subparagropiv (A);

(W) may share tive entiHement and envrolliment Unformation descirilped. n

(W) may share information collected wnder iy paragrapiv asy necessary
for purposes of the proper coordination of benefits:

(D) Implementation. Notwithstanding any other provision of laws the Secretary
may umplement iy paragropiv by progrom unstruction or otiverwise.

(8) Reguined submission of information by or on behalf of Uability bsunrance
(ncluding self-unsrance), no- faurlt bnsnrance, and workersy compensation lawsy ancd
plans.

(A) Requivement:. On and after tive furst day of the furst calendar guarrter
beguning after tie date Hhat s 18 montiy after the date of Hie enactment of Huiy
paragrapiv [enacted Dec: 29, 2007], an applicable plon shall--
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(O determine wirether a claimant (ncluding an individual wiese claim
W wnresolved) s entitled to- benefity wnder tive program under Huy ffle [42 USCS $§
1395 et seq.] on any basis; ano

(W) f the daimant s determined to- be so- entited, submit the uinformation
deseribed in subparagrapiv (B) withv respect to- e claimant to- the Secretary v a form
ande manner (ncluding frequency) specified by the Secretary.

(B) Reguired information. The uinformation described. in iy subporagropin
-

(U) the Ldentity of the claimant for wirich Hhe determination under
subporagraph (A) was made; and

(W) suelv other information as the Secrefory shall specify n order fo-
enable He Secretory to- make o appropriofe determination concerning cooroination
of benefity, including any applicable recovery claim.

(O) Timing. Information shall be subpmitted wnder subporagropiv (A)(UW) within
o tume specified by the Secretary after the claim b resolved Huoughv oo seftlement,
Jjudgment; awovd, or otiver poyment (regordless of wiretiver or not there sy a

(D) Claimant: For puwrposes of subparagraphv (A), the term "daimant”
uncludes -~

(O) o indinidual fling a daim directly against e applicable plan; and

(W) an individual flling a daim against an individual or entity nsured
or covered by tHre applicable plan.

(E) Enforcement:

(O In general. An applicable plon that faily to- comply withv the
reguiiements under subparagropie (A) witn respect to- any claimandt shall be sudpject to-
a vl money penalty of $ 1,000 for each day of noncompliance withv respect to- eaciv
daimant: The provisions of subpsections (e) and (k) of sectton L128A [42 USCS §
1320a-74] sihall apply to- a civil money penalty under the previouns sentence n the
30Me maininer o e provisiony apply fo- o penalty or proceeding under section
1128A(a) [42 USCS § 1320a-7a(a)]. A civil money penalty under iy clawse shall be
v addition to- any otiver penalties prescribed by law- and n addition to- any Medicare
secondary poyer daim under thisy Afte [42 USCS §§ 1395 et seq.] withv respect to- an
(W) Deposit of amounts collected. Any amounts collected pursnant to- clanse
(O shhall be deposited un tire Federal Hospital lnsurance Trust Fuunol

(F) Applicable plan. In Huy poragrapihv, the term "applicable plaw means the
following laws, plany, or otiver arrangements, including the flduciory or
administrator for such laws, plan, or arrangement:

(O Liablity bnsnrance (nclunding self-nsuronce).
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(W) No faudt bnsurance.
(L) Workersy compensation laws or plany
(G) Sharing of information. The Secretary may share information collected
under thiy paragrapiv as necessory for purposes of the proper coordination of benefits:
(H) Implementotion: Notwithutanding any otiver provision of laws, the Secretory
may umplement iy paragrapiv by progrom unstruction or otirerwise.

MEDICARE SECONDARY PAYER REGULATIONS

8§ 411.20 Basis and scope. (a) Statutory basis -- (1) Section 1862(b)(2)(A)(i) of the Act precludes Medicare payment
for services to the extent that payment has been made or can reasonably be expected to be made under a group health
plan with respect to --(i) A beneficiary entitled to Medicare on the basis of ESRD during the first 18 months of that
entitlement;(ii) A beneficiary who is age 65 or over, entitled to Medicare on the basis of age, and covered under the
plan by virtue of his or her current employment status or the current employment status of a spouse of any age; or(iii)
A beneficiary who is under age 65, entitled to Medicare on the basis of disability, and covered under the plan by
virtue of hisor her current employment status or the current employment status of afamily member.(2) Section
1862(b)(2)(A)(ii) of the Act precludes Medicare payment for servicesto the extent that payment has been made or
can reasonably be expected to be made under any of the following:(i) Workers' compensation.(ii) Liability
insurance.(iii) No-fault insurance.(b) Scope. This subpart sets forth general rules that apply to the types of insurance
specified in paragraph (a) of this section. Other general rules that apply to group health plans are set forth in subpart
E of this part.

§411.21 Definitions. In this subpart B and in subparts C through H of this part, unless the context indicates
otherwise --“Conditional payment” means a Medicare payment for services for which another payer isresponsible,
made either on the bases set forth in subparts C through H of this part, or because the intermediary or carrier did not
know that the other coverage existed.” Coverage or covered services’, when used in connection with primary
payments, means services for which a primary payer would pay if a proper claim were filed.“Monthly capitation
payment” means a comprehensive monthly payment that covers all physician services associated with the
continuing medical management of a maintenance dialysis patient who dialyses at home or as an outpatient in an
approved ESRD facility.“Plan” means any arrangement, oral or written, by one or more entities, to provide health
benefits or medical care or assume legal liability for injury or illness.“Primary payer” means, when used in the
context in which Medicare is the secondary payer, any entity that is or was required or responsible to make payment
with respect to an item or service (or any portion thereof) under a primary plan. These entities include, but are not
limited to, insurers or self-insurers, third party administrators, and all employers that sponsor or contribute to group
health plans or large group health plans.“ Primary payment” means, when used in the context in which Medicareis
the secondary payer, payment by a primary payer for services that are al'so covered under Medicare.” Primary plan”
means, when used in the context in which Medicare is the secondary payer, a group health plan or large group health
plan, aworkers compensation law or plan, an automobile or liability insurance policy or plan (including a
self-insured plan), or no-fault insurance.“Prompt” or “promptly”, when used in connection with primary payments,
except as provided in § 411.50, for payments by liability insurers, means payment within 120 days after receipt of
the claim.” Proper claim” means aclaim that isfiled timely and meets all other claim filing requirements specified
by the plan, program, or insurer.” Secondary”, when used to characterize Medicare benefits, means that those
benefits are payable only to the extent that payment has not been made and cannot reasonably be expected to be
made under other coverage that is primary to Medicare.” Secondary payments’ means payments made for Medicare
covered services or portions of services that are not payable under other coverage that is primary to Medicare.

§ 411.22 Reimbur sement obligations of primary payers and entities that received payment from primary
payers. (a) A primary payer, and an entity that receives payment from a primary payer, must reimburse CM S for any
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payment if it is demonstrated that the primary payer has or had aresponsibility to make payment.(b) A primary
payer's responsibility for payment may be demonstrated by --(1) A judgment;(2) A payment conditioned upon the
recipient's compromise, waiver, or release (whether or not there is a determination or admission of liability) of
payment for items or services included in a claim against the primary payer or the primary payer'sinsured; or(3) By
other means, including but not limited to a settlement, award, or contractual obligation.(c) The primary payer must
make payment to either of the following:(1) To the entity designated to receive repayments if the demonstration of
primary payer responsibilitiesis other than receipt of arecovery demand letter from CMS or designated
contractor.(2) Asdirected in arecovery demand letter.

§411.23 Beneficiary's cooperation. (a) If CMS takes action to recover conditional payments, the beneficiary must
cooperate in the action.(b) If CMS's recovery action is unsuccessful because the beneficiary does not cooperate,
CMS may recover from the beneficiary.

8 411.24 Recovery of conditional payments. If aMedicare conditional payment is made, the following rules
apply:(a) Release of information. The filing of a Medicare claim by on or behalf of the beneficiary constitutes an
express authorization for any entity, including State Medicaid and workers' compensation agencies, and data
depositories, that possesses information pertinent to the Medicare claim to release that information to CMS. This
information will be used only for Medicare claims processing and for coordination of benefits purposes.(b) Right to
initiate recovery. CM S may initiate recovery as soon as it learns that payment has been made or could be made under
workers' compensation, any liability or no-fault insurance, or an employer group health plan.(c) Amount of recovery
-- (1) If it isnot necessary for CM S to take legal action to recover, CMS recovers the lesser of the following:(i) The
amount of the Medicare primary payment.(ii) The full primary payment amount that the primary payer is obligated to
pay under this part without regard to any payment, other than a full primary payment that the primary payer has paid
or will make, or, in the case of a primary payment recipient, the amount of the primary payment.(2) If it is necessary
for CM S to take legal action to recover from the primary payer, CMS may recover twice the amount specified in
paragraph (¢)(1)(i) of this section.(d) Methods of recovery. CMS may recover by direct collection or by offset
against any monies CM S owes the entity responsible for refunding the conditional payment.(e) Recovery from
primary payers._ CMS has a direct right of action to recover from any primary payer.(f) Claims filing requirements.
(1) CMS may recover without regard to any claims filing requirements that the insurance program or plan imposes
on the beneficiary or other claimant such as atime limit for filing aclaim or atime limit for notifying the plan or
program about the need for or receipt of services.(2) However, CM S will not recover its payment for particular
servicesin the face of aclaimsfiling requirement unlessit has filed a claim for recovery by the end of the year
following the year in which the Medicare intermediary or carrier that paid the claim has notice that the third party is
aprimary plan to Medicare for those particular services. (A notice received during the last three months of ayear is
considered received during the following year.)(g) Recovery from parties that receive primary payments. CMS hasa
right of action to recover its payments from any entity, including a beneficiary, provider, supplier, physician,
attorney, State agency or private insurer that has received a primary payment.(h) Reimbursement to Medicare. If the
beneficiary or other party receives a primary payment, the beneficiary or other party must reimburse Medicare within
60 days.(i) Specia rules. (1) In the case of liability insurance settlements and disputed claims under employer group
health plans, workers' compensation insurance or plan, and no-fault insurance, the following rule applies: If
Medicareis not reimbursed as required by paragraph (h) of this section, the primary payer must reimburse Medicare
even though it has already reimbursed the beneficiary or other party.(2) The provisions of paragraph (i)(1) of this
section also apply if a primary payer makes its payment to an entity other than Medicare when it is, or should be,
aware that Medicare has made a conditional primary payment.(3) In situations that involve procurement costs, the
rule of § 411.37(b) applies.(j) Recovery against Medicaid agency. If a primary payment is made to a State Medicaid
agency and that agency does not reimburse Medicare, CMS may reduce any Federal funds due the Medicaid agency
(under title X1X of the Act) by an amount equal to the Medicare payment or the primary payment, whichever is
less.(k) Recovery against Medicare contractor. If a Medicare contractor, including an intermediary or carrier, also
insures, underwrites, or administers as a third party administrator, a program or plan that is primary to Medicare, and
does not reimburse Medicare, CMS may offset the amount owed against any funds due the intermediary or carrier

19



under title XVI11 of the Act or due the contractor under the contract.(l) Recovery when thereisfailureto filea
proper claim -- (1) Basic rule. If Medicare makes a conditional payment with respect to services for which the
beneficiary or provider or supplier has not filed a proper claim with a primary payer, and Medicare is unable to
recover from the primary payer, Medicare may recover from the beneficiary or provider or supplier that was
responsible for the failure to file a proper claim.(2) Exceptions: (i) This rule does not apply in the case of liability
insurance nor when failure to file a proper claim is due to mental or physical incapacity of the beneficiary.(ii)) CMS
will not recover from providers or suppliers that are in compliance with the requirements of § 489.20 of this chapter
and can show that the reason they failed to file a proper claimis that the beneficiary, or someone acting on his or her
behalf, failed to give, or gave erroneous, information regarding coverage that is primary to Medicare.(m) Interest
charges. (1) With respect to recovery of payments for items and services furnished before October 31, 1994, CMS
charges interest, exercising common law authority in accordance with 45 CFR 30.13, consistent with the Federal
Claims Collection Act (31 U.S.C. 3711).(2) In addition to its common law authority with respect to recovery of
payments for items and services furnished on or after October 31, 1994, CM S charges interest in accordance with
section 1862(b)(2)(B)(i) of the Act. Under that provision -"-(i) CMS may charge interest if reimbursement is not
made to the appropriate trust fund before the expiration of the 60-day period that begins on the date on which notice
or other information is received by CM S that payment has been or could be made under a primary plan;(ii) Interest
may accrue from the date when that notice or other information is received by CMS, is charged until reimbursement
ismade, and is applied for full 30-day periods; and(iii) The rate of interest isthat provided at § 405.378(d) of this
chapter.

8411.25 Primary payer's notice of primary payment responsibility. (a) If it is demonstrated to a primary payer
that CM S has made a Medicare primary payment for services for which the primary payer has made or should have
made primary payment, it must provide notice about primary payment responsibility and information about the
underlying M SP situation to the entity or entities designated by CM S to receive and process that information.(b) The
notice must describe the specific situation and the circumstances (including the particular type of insurance coverage
as specified in 8 411.20(a)) and, if appropriate, the time period during which the insurer is primary to Medicare.(c)
The primary payer must provide additional information to the designated entity or entities as the designated entity or
entities may require this information to update CMS' system of records.

8 411.26 Subrogation and right to intervene. (a) Subrogation. With respect to services for which Medicare paid,
CMS s subrogated to any individual, provider, supplier, physician, private insurer, State agency, attorney, or any
other entity entitled to payment by a primary payer.(b) Right to intervene. CMS may join or intervenein any action
related to the events that gave rise to the need for services for which Medicare paid.

§411.28 Waiver of recovery and compromise of claims. () CMS may waive recovery, in whole or in part, if the
probability of recovery, or the amount involved, does not warrant pursuit of the claim.(b) General rules applicable to
compromise of claims are set forth in subpart F of part 401 and § 405.376 of this chapter.(c) Other rules pertinent to
recovery are contained in subpart C of part 405 of this chapter.

8§ 411.30 Effect of primary payment on benefit utilization and deductibles. (a) Benefit utilization. Inpatient
psychiatric hospital and SNF care that is paid for by a primary payer is not counted against the number of inpatient
care days available to the beneficiary under Medicare Part A.(b) Deductibles. Expenses for Medicare covered
services that are paid for by primary payers are credited toward the Medicare Part A and Part B deductibles.

§411.31 Authority to bill primary payersfor full charges. (a) The fact that Medicare payments are limited to the
DRG amount, or the reasonable charge, reasonable cost, capitation or fee schedul e rate, does not affect the amount
that a primary payer may pay.(b) With respect to workers compensation plans, no-fault insurers, and employer
group health plans, a provider or supplier may bill its full charges and expect those charges to be paid unless there
are limitsimposed by laws other than title XV 111 of the Act or by agreements with the primary payer.

§411.32 Basisfor M edicar e secondary payments. (a) Basic rules. (1) Medicare benefits are secondary to benefits
payable by a primary payer even if State law or the primary payer states that its benefits are secondary to Medicare
benefits or otherwise limits its payments to Medicare beneficiaries.(2) Except as provided in paragraph (b) of this
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section, Medicare makes secondary payments, within the limits specified in paragraph (c) of thissectionandin §
411.33, to supplement the primary payment if that payment is less than the charges for the services and, in the case
of services paid on other than a reasonable charge basis, |ess than the gross amount payable by Medicare under §
411.33(e).(b) Exception. Medicare does not make a secondary payment if the provider or supplier is either obligated
to accept, or voluntarily accepts, as full payment, a primary payment that is less than its charges.(c) General
limitation: Failure to file a proper claim. When a provider or supplier, or a beneficiary who is not physically or
mentally incapacitated, receives a reduced primary payment because of failure to file a proper claim, the Medicare
secondary payment may not exceed the amount that would have been payable under § 411.33 if the primary payer
had paid on the basis of a proper claim.The provider, supplier, or beneficiary must inform CM S that a reduced
payment was made, and the amount that would have been paid if a proper claim had been filed.

8 411.33 Amount of M edicar e secondary payment. (a) Services for which CM S pays on a Medicare fee schedule
or reasonable charge basis. The Medicare secondary payment is the lowest of the following:(1) The actual charge by
the supplier (or the amount the supplier is obligated to accept as payment in full if that is less than the charges)
minus the amount paid by the primary payer.(2) The amount that Medicare would pay if the services were not
covered by aprimary payer.(3) The higher of the Medicare fee schedule, Medicare reasonable charge, or other
amount which would be payable under Medicare (without regard to any applicable Medicare deductible or
coinsurance amounts) or the primary payer's allowable charge (without regard to any deductible or co-insurance
imposed by the policy or plan) minus the amount actually paid by the primary payer.(b) Example: An individual
received treatment from a physician for which the physician charged $ 175. The primary payer alowed $ 150 of the
charge and paid 80 percent of thisamount or $ 120. The Medicare fee schedule for this treatment is$ 125. The
individual's Part B deductible had been met. As secondary payer, Medicare pays the lowest of the following
amounts: (1) Excess of actual charge minus the primary payment: $ 175 - 120=$ 55.(2) Amount Medicare would pay
if the services were not covered by a primary payer: .80 X $ 125 = $ 100.(3) Primary payer's alowable charge
without regard to its coinsurance (since that amount is higher than the Medicare fee schedule in this case) minus
amount paid by the primary payer: $ 150 - 120 = $ 30.The Medicare payment is $ 30.(c)-(d) [Reserved](e) Services
reimbursed on a basis other than fee schedule, reasonable charge, or monthly capitation rate. The Medicare
secondary payment is the lowest of the following:(1) The gross amount payable by Medicare (that is, the amount
payable without considering the effect of the Medicare deductible and coinsurance or the payment by the primary
payer), minus the applicable Medicare deductible and coinsurance amounts.(2) The gross amount payable by
Medicare, minus the amount paid by the primary payer.(3) The provider's charges (or the amount the provider is
obligated to accept as payment in full, if that is less than the charges), minus the amount payable by the primary
payer.(4) The provider's charges (or the amount the provider is obligated to accept as payment in full if that isless
than the charges), minus the applicable Medicare deductible and coinsurance amounts.(f) Examples: (1) A hospital
furnished 7 days of inpatient hospital carein 1987 to a Medicare beneficiary. The provider's charges for
Medicare-covered services totaled $ 2,800. The primary payer paid $ 2,360. No part of the Medicare inpatient
hospital deductible of $ 520 had been met. If the gross amount payable by Medicare in this case is $ 2,700, then as
secondary payer, Medicare pays the lowest of the following amounts:(i) The gross amount payable by Medicare
minus the Medicare inpatient hospital deductible: $ 2,700 - $ 520 = $ 2,180.(ii) The gross amount payable by
Medicare minus the primary payment: $ 2,700 - $ 2,360 = $ 340.(iii) The provider's charges minus the primary
payment: $ 2,800 - $ 2,360 = $ 440.(iv) The provider's charges minus the Medicare deductible: $ 2,800 - $520 = $
2,280. Medicare's secondary payment is $ 340 and the combined payment made by the primary payer and Medicare
on behalf of the beneficiary is$ 2,700. The $ 520 deductible was satisfied by the primary payment so that the
beneficiary incurred no out-of-pocket expenses.(2) A hospital furnished 1 day of inpatient hospital carein 1987 to a
Medicare beneficiary. The provider's charges for Medicare-covered services totalled $ 750. The primary payer paid $
450. No part of the Medicare inpatient hospital deductible had been met previously. The primary payment is credited
toward that deductible. If the gross amount payable by Medicare in this case is $ 850, then as secondary payer,
Medicare pays the lowest of the following amounts:(i) The gross amount payable by Medicare minus the Medicare
deductible: $850 - $ 520 = $ 330.(ii) The gross amount payable by Medicare minus the primary payment: $ 850 - $
450 = $ 400.(iii) The provider's charges minus the primary payment: $ 750 - $ 450 = $ 300.(iv) The provider's
charges minus the Medicare deductible: $ 750 - $ 520 = $ 230. Medicare's secondary payment is $ 230, and the
combined payment made by the primary payer and Medicare on behalf of the beneficiary is $ 680. The hospital may
bill the beneficiary $ 70 (the $ 520 deductible minus the $ 450 primary payment). This fully discharges the
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beneficiary's deductible obligation.(3) An ESRD beneficiary received 8 dialysis treatments for which afacility
charged $ 160 per treatment for atotal of $ 1,280. No part of the beneficiary's $ 75 Part B deductible had been met.
The primary payer paid $ 1,024 for Medicare-covered services. The composite rate per dialysis treatment at this
facility is$ 131 or $ 1,048 for 8 treatments. As secondary payer, Medicare pays the lowest of the following:(i) The
gross amount payable by Medicare minus the applicable Medicare deductible and coinsurance: $1,048-$75- $
194.60 = $ 778.40. (The coinsurance is calculated as follows: $ 1,048 composite rate - $ 75 deductible = $ 973 X .20
= $194.60).(ii) The gross amount payable by Medicare minus the primary payment: $ 1,048 - $ 1,024 = $ 24.(iii)
The provider's charges minus the primary payment: $ 1,280 - $ 1,024 = $ 256.(iv) The provider's charge minus the
Medicare deductible and coinsurance: $ 1,280 - $ 75 - $ 194.60 = 1010.40. Medicare pays $ 24. The beneficiary's
Medicare deductible and coinsurance were met by the primary payment.(4) A hospital furnished 5 days of inpatient
care in 1987 to a Medicare beneficiary. The provider's charges for Medicare-covered services were $ 4,000 and the
gross amount payable was $ 3,500. The provider agreed to accept $ 3,000 from the primary payer as payment in full.
The primary payer paid $ 2,900 due to a deductible requirement under the primary plan. Medicare considers the
amount the provider is obligated to accept as full payment ($ 3,000) to be the provider charges. The Medicare
secondary payment is the lowest of the following: (i) The gross amount payable by Medicare minus the Medicare
inpatient deductible: $ 3,500 - $ 520=$ 2,980.(ii) The gross amount payable by Medicare minus the primary
payment: $ 3,500 - $ 2,900=$ 600.(iii) The provider's charge minus the primary payment: $ 3,000 - $ 2,900=$
100.(iv) The provider's charges minus the Medicare inpatient deductible: $ 3,000 - $ 520=% 2,480. The Medicare
secondary payment is $ 100. When Medicare is the secondary payer, the combined payment made by the primary
payer and Medicare on behalf of the beneficiary is $ 3,000. The beneficiary has no liability for Medicare-covered
services since the primary payment satisfied the $ 520 deductible.

§411.35 Limitations on chargesto a beneficiary or other party when a workers compensation plan, a no-fault
insurer, or an employer group health plan isprimary payer. (a) Definition. As used in this section.
Medicare-covered services means services for which Medicare benefits are payable or would be payable except for
the Medicare deductible and coinsurance provisions and the amounts payable by the primary payer.(b)
Applicability.This section applies when aworkers' compensation plan, a no-fault insurer or an employer group
health plan is primary to Medicare.(c) Basic rule. Except as provided in paragraph (d) of this section, the amounts
the provider or supplier may collect or seek to collect, for the Medicare-covered services from the beneficiary or any
entity other than the workers' compensation plan, the no-fault insurer, or the employer plan and Medicare, are limited
to the following:(1) The amount paid or payable by the primary payer to the beneficiary. If this amount exceeds the
amount payable by Medicare (without regard to deductible or coinsurance), the provider or supplier may retain the
primary payment in full without violating the terms of the provider agreement or the conditions of assignment.(2)
The amount, if any, by which the applicable Medicare deductible and coinsurance amounts exceed any primary
payment made or due to the beneficiary or to the provider or supplier for the medical services.(3) The amount of any
charges that may be made to a beneficiary under § 413.35 of this chapter when cost limits are applied to the services,
or under § 489.32 of this chapter when the services are partially covered, but only to the extent that the primary
payer is not responsible for those charges.(d) Exception. The limitations of paragraph (c) of this section do not apply
if the services were furnished by a supplier that is not a participating supplier and has not accepted assignment for
the services or claimed payment under § 424.64 of this chapter.

§411.37 Amount of Medicarerecovery when a primary payment is made as a result of ajudgment or
settlement. (a) Recovery against the party that received payment -- (1) General rule. Medicare reduces its recovery
to take account of the cost of procuring the judgment or settlement, as provided in this section, if --(i) Procurement
costs are incurred because the claim is disputed; and(ii) Those costs are borne by the party against which CM S seeks
to recover.(2) Specid rule. If CMS must file suit because the party that received payment opposes CMS's recovery,
the recovery amount is as set forth in paragraph (e) of this section.(b) Recovery against the primary payer. If CMS
seeks recovery from the primary payer, in accordance with § 411.24(i), the recovery amount will be no greater than
the amount determined under paragraph (c) or (d) or (e) of this section.(c) Medicare payments are |less than the
judgment or settlement amount. If Medicare payments are |ess than the judgment or settlement amount, the recovery
is computed as follows:(1) Determine the ratio of the procurement costs to the total judgment or settlement
payment.(2) Apply the ratio to the Medicare payment. The product is the Medicare share of procurement costs.(3)
Subtract the Medicare share of procurement costs from the Medicare payments. The remainder is the Medicare
recovery amount.(d) Medicare payments equal or exceed the judgment or settlement amount. If Medicare payments
equal or exceed the judgment or settlement amount, the recovery amount is the total judgment or settlement payment
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minus the total procurement costs.(e€) CM S incurs procurement costs because of opposition to itsrecovery. If CMS
must bring suit against the party that received payment because that party opposes CMS's recovery, the recovery
amount is the lower of the following:(1) Medicare payment.(2) The total judgment or settlement amount, minus the
party's total procurement cost.

WORKERS COMPENSATION MSP REGULATIONS

§411.40 General provisions. (a) Definition "Workers' compensation plan of the United States" includes the
workers' compensation plans of the 50 States, the District of Columbia, American Samoa, Guam, Puerto Rico, and
the Virgin Islands, as well as the systems provided under the Federal Employees Compensation Act and the
Longshoremen's and Harbor Workers' Compensation Act.(b) Limitations on Medicare payment. (1) Medicare does
not pay for any services for which --(i) Payment has been made, or can reasonably be expected to be made under a
workers' compensation law or plan of the United States or a State; or(ii) Payment could be made under the Federal
Black Lung Program, but is precluded solely because the provider of the services has failed to secure, from the
Department of Labor, a provider number to include in the claim.(2) If the payment for a service may not be made
under workers' compensation because the serviceis furnished by a source not authorized to provide that service
under the particular workers' compensation program, Medicare pays for the service if it isa covered service.(3)
Medicare makes secondary payments in accordance with § 411.32 and § 411.33.

8 411.43 Beneficiary's responsibility with respect to workers' compensation. (a) The beneficiary isresponsible
for taking whatever action is necessary to obtain any payment that can reasonably be expected under workers
compensation.(b) Except as specified in § 411.45(a), Medicare does not pay until the beneficiary has exhausted his
or her remedies under workers compensation.(c) Except as specified in § 411.45(b), Medicare does not pay for
services that would have been covered under workers' compensation if the beneficiary had filed a proper claim.(d)
However, if aclaim is denied for reasons other than not being a proper claim, Medicare pays for the servicesif they
are covered under Medicare.

§ 411.45 Basis for conditional Medicare payment in workers compensation cases. (a) A conditional Medicare
payment may be made under either of the following circumstances:(1) The beneficiary has filed a proper claim for
workers compensation benefits, but the intermediary or carrier determines that the workers' compensation carrier
will not pay promptly. Thisincludes cases in which aworkers compensation carrier has denied a claim.(2) The
beneficiary, because of physical or mental incapacity, failed to file a proper claim.(b) Any conditional payment that
CMS makes is conditioned on reimbursement to CM S in accordance with subpart B of this part.

§411.46 L ump-sum payments. (a) Lump-sum commutation of future benefits. If alump-sum compensation award
stipulates that the amount paid isintended to compensate the individual for all future medical expenses required
because of the work-related injury or disease, Medicare payments for such services are excluded until medical
expenses related to the injury or disease equal the amount of the lump-sum payment.(b) Lump-sum compromise
settlement. (1) A lump-sum compromise settlement is deemed to be aworkers compensation payment for Medicare
purposes, even if the settlement agreement stipul ates that thereis no liability under the workers' compensation law or
plan.(2) If a settlement appears to represent an attempt to shift to Medicare the responsibility for payment of medical
expenses for the treatment of awork-related condition, the settlement will not be recognized. For example, if the
parties to a settlement attempt to maximize the amount of disability benefits paid under workers compensation by
releasing the workers' compensation carrier from liability for medical expenses for a particular condition even
though the facts show that the condition is work-related, Medicare will not pay for treatment of that condition.(c)

L ump-sum compromise settlement: Effect on services furnished before the date of settlement. Medicare pays for
medical expenses incurred before the lump-sum compromise settlement only to the extent specified in § 411.47.(d)
L ump-sum compromise settlement: Effect on payment for services furnished after the date of settlement.--(1) Basic
rule. Except as specified in paragraph (d)(2) of this section, if alump-sum compromise settlement forecloses the
possibility of future payment of workers' compensation benefits, medical expensesincurred after the date of the
settlement are payable under Medicare.(2) Exception. If the settlement agreement all ocates certain amounts for
specific future medical services, Medicare does not pay for those services until medical expenses related to the
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injury or disease equal the amount of the lump-sum settlement allocated to future medical expenses.

8§ 411.47 Apportionment of a lump-sum compromise settlement of a workers compensation claim. (a)
Determining amount of compromise settlement considered as a payment for medical expenses. (1) If acompromise
settlement allocates a portion of the payment for medical expenses and also gives reasonable recognition to the
income replacement element, that apportionment may be accepted as a basis for determining Medicare payments.(2)
If the settlement does not give reasonable recognition to both elements of aworkers compensation award or does not
apportion the sum granted, the portion to be considered as payment for medical expenses is computed as follows:(i)
Determine the ratio of the amount awarded (less the reasonabl e and necessary costsincurred in procuring the
settlement) to the total amount that would have been payable under workers' compensation if the claim had not been
compromised.(ii) Multiply that ratio by the total medical expensesincurred as aresult of the injury or disease up to
the date of the settlement. The product is the amount of the workers' compensation settlement to be considered as
payment for medical expenses.Example: Asthe result of awork injury, an individual suffered loss of income and
incurred medical expenses for which the total workers' compensation payment would have been $ 24,000 if the case
had not been compromised. The medical expenses amounted to $ 18,000. The workers' compensation carrier made a
settlement with the beneficiary under which it paid $ 8,000 in total. A separate award was made for legal fees. Since
the workers' compensation compromise settlement was for one-third of the amount which would have been payable
under workers' compensation had the case not been compromised ($ 8,000/$ 24,000= 1/3 ), the workers
compensation compromise settlement is considered to have paid for one-third of the total medical expenses ( /3 $
18,000=% 6,000).(b) Determining the amount of the Medicare overpayment. When conditional Medicare payments
have been made, and the beneficiary receives a compromise settlement payment, the Medicare overpayment is
determined as set forth in this paragraph (b). The amount of the workers' compensation payment that is considered to
be for medical expenses (as determined under paragraph (a) of this section) is applied, at the workers' compensation
rate of payment prevailing in the particular jurisdiction, in the following order:(1) First to any beneficiary payments
for services payable under workers' compensation but not covered under Medicare.(2) Then to any beneficiary
payments for services payable under workers compensation and aso covered under Medicare Part B. (These include
deductible and coinsurance amounts and, in unassigned cases, the charge in excess of the reasonable charge.)(3) Last
to any beneficiary payments for services payable under workers' compensation and a so covered under Medicare Part
A. (These include Part A deductible and coinsurance amounts and charges for services furnished after benefits are
exhausted.) The difference between the amount of the workers' compensation payment for medical expenses and any
beneficiary payments constitutes the Medicare overpayment. The beneficiary isliable for that amount.

MEDICARE MSP REGULATIONS FOR AUTO AND NO-FAULT INSURANCE

§411.50 General provisions. (a) Limits on applicability. The provisions of this subpart C do not apply to any
services required because of accidents that occurred before December 5, 1980.(b) Definitions.Automobile means any
self-propelled land vehicle of atype that must be registered and licensed in the State in which it is owned.Liability
insurance means insurance (including a self-insured plan) that provides payment based on legal liability for injury or
illness or damage to property. It includes, but is not limited to, automobile liability insurance, uninsured motorist
insurance, underinsured motorist insurance, homeowners' liability insurance, malpractice insurance, product liability
insurance, and general casualty insurance.Liability insurance payment means a payment by aliability insurer, or an
out-of-pocket payment, including a payment to cover a deductible required by aliability insurance policy, by any
individual or other entity that carries liability insurance or is covered by a self-insured plan.No-fault insurance means
insurance that pays for medical expenses for injuries sustained on the property or premises of the insured, or in the
use, occupancy, or operation of an automobile, regardless of who may have been responsible for causing the
accident. Thisinsurance includes but is not limited to automobile, homeowners, and commercia plans. Itis
sometimes called "medical payments coverage”, "personal injury protection™, or "medical expense coverage".Prompt
or promptly, when used in connection with payment by aliability insurer means payment within 120 days after the
earlier of the following:(1) The date aclaimisfiled with an insurer or alienisfiled against a potential liability
settlement.(2) The date the service was furnished or, in the case of inpatient hospital services, the date of
discharge.Self-insured plan means a plan under which an individual, or a private or governmental entity, carriesits
own risk instead of taking out insurance with a carrier. This term includes a plan of anindividual or other entity
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engaged in a business, trade, or profession, a plan of a non-profit organization such as a social, fraternal, |abor,
educational, religious, or professional organization, and the plan established by the Federal government to pay
liability claims under the Federal Tort Claims Act. An entity that engages in a business, trade, or profession is
deemed to have a self-insured plan for purposes of liability insurance if it carriesits own risk (whether by afailure to
obtain insurance, or otherwise) in whole or in part.Underinsured motorist insurance means insurance under which
the policyholder's level of protection against losses caused by another is extended to compensate for inadegquate
coverage in the other party's policy or plan.Uninsured motorist insurance means insurance under which the
policyholder's insurer will pay for damages caused by a motorist who has no automobile liability insurance or who
carries less than the amount of insurance required by law, or is underinsured.(c) Limitation on payment for services
covered under no-fault insurance. Except as provided under 88 411.52 and 411.53 with respect to conditional
payments. Medicare does not pay for the following:(1) Services for which payment has been made or can reasonably
be expected to be made under automobile no-fault insurance.(2) Services furnished on or after November 13, 1989
for which payment has been made or can reasonably be expected to be made under any no-fault insurance other than
automobile no-fault.

8 411.51 Beneficiary's responsibility with respect to no-fault insurance. (a) The beneficiary is responsible for
taking whatever action is necessary to obtain any payment that can reasonably be expected under no-fault
insurance.(b) Except as specified in 8 411.53, Medicare does not pay until the beneficiary has exhausted his or her
remedies under no-fault insurance.(c) Except as specified in 8 411.53, Medicare does not pay for services that would
have been covered by the no-fault insurance if the beneficiary had filed a proper claim.(d) However, if aclaimis
denied for reasons other than not being a proper claim, Medicare pays for the servicesif they are covered under
Medicare.

8 411.52 Basisfor_conditional Medicare payment in liability cases. (a) A conditional Medicare payment may be
made in liability cases under either of the following circumstances:(1) The beneficiary has filed a proper claim for
liability insurance benefits but the intermediary or carrier determines that the liability insurer will not pay promptly
for any reason other than the circumstances described in § 411.32(a)(1). Thisincludes cases in which the liability
insurance carrier has denied the claim.(2) The beneficiary has not filed a claim for liability insurance benefits.(b)
Any conditional payment that CM S makes is conditioned on reimbursement to CM S in accordance with subpart B of
this part.

8411.53 Basisfor_conditional M edicare payment in no-fault cases. (a) A conditional Medicare payment may be
made in no-fault cases under either of the following circumstances:(1) The beneficiary has filed a proper claim for
no-fault insurance benefits but the intermediary or carrier determines that the no-fault insurer will not pay promptly
for any reason other than the circumstances described in 8 411.32(a)(1). Thisincludes cases in which the no-fault
insurance carrier has denied the claim.(2) The beneficiary, because of physical or mental incapacity, failed to meet a
claim-filing requirement stipulated in the policy.(b) Any conditional payment that CMS makes is conditioned on
reimbursement to CM S in accordance with subpart B of this part.

§411.54 Limitation on charges when a beneficiary hasreceived a liability insurance payment or hasa claim
pending against a liability insurer. (a) Definition. As used in this section, Medicare-covered services means
services for which Medicare benefits are payable or would be payable except for applicable Medicare deductible and
coinsurance provisions. Medicare benefits are payabl e notwithstanding potential liability insurance payments, but
are recoverable in accordance with 8 411.24.(b) Applicability. This section applies when a beneficiary has received a
liability insurance payment or has a claim pending against aliability insurer for injuries or illness allegedly caused
by another party.(c) Itemized bill. A hospital must, upon request, furnish to the beneficiary or his or her
representative an itemized bill of the hospital's charges.(d) Exception -- (1) Prepaid health plans. If the services were
furnished through an organization that has a contact under section 1876 of the Act (that is, an HMO or CMP), or
through an organization that is paid under section 1833(a)(1)(A) of the Act (that is, through an HCPP) the rules of §
417.528 of this chapter apply.(2) Specia rules for Oregon. For the State of Oregon, because of a court decision, and
in the absence of areversal on appeal or a statutory clarification overturning the decision, there are the following
special rules:(i) The provider or supplier may elect to bill aliability insurer or place alien against the beneficiary's
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liability settlement for Medicare covered services, rather than bill only Medicare for Medicare covered services, if
the liability insurer pays within 120 days after the earlier of the following dates:(A) The date the provider or supplier
filesaclaim with the insurer or places alien against a potential liability settlement.(B) The date the services were
provided or, in the case of inpatient hospital services, the date of discharge.(ii) If the liability insurer does not pay
within the 120-day period, the provider or supplier:(A) Must withdraw its claim with the liability insurer and/or
withdraw its lien against a potential liability settlement.(B) May only bill Medicare for Medicare covered
services.(C) May hill the beneficiary only for applicable Medicare deductible and co-insurance amounts plus the
amount of any charges that may be made to a beneficiary under 413.35 of this chapter (when cost limits are applied
to these services) or under 489.32 of this chapter (when services are partialy covered).
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